State of South Dakota

SEVENTY-SECOND SESSION
LEGISLATIVE ASSEMBLY, 1997

400A0350
SENATEBILL NO. 42

Introduced by: The Committee on Government Operations and Audit at the request of the
Attorney Genera

1 FOR AN ACT ENTITLED, An Act to revise certain provisons regarding officers and
2 employees of the state entering into contracts with the state.
3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That § 1-21-5 be repeal ed.
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15 Section 3. That 8§ 5-23-14 be repealed.

750 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.015 per page. V Deletions from existing statutes are indicated by eversirikes.
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Section 5. That § 5-23-24 be repealed.
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-4 - SB 42

Section 8. That chapter 3-16 be amended by adding thereto a NEW SECTION to read as

follows:

Termsusad in this Act mean:

(1)

(2)

3)

(4)

"Officer,” any person holding an elected position in the executive, legidative, or
judicial branch of state government, including congtitutional offices; any person
holding an appointed position in the executive or legidative branch of state
government, if the appointment is confirmed by the senate or made by the executive
board of the Legidative Research Council. The term includes persons appointed to
fill vacancies in such elective or appointive positions. The term also includes any
person who serves without compensation or who may be paid per diem pursuant to

8 4-7-10.4, and who has the actual or ostensible authority to approve or award

contracts or to recommend the approval or awarding of contracts;

"Managing employee," any person employed by the state, who isdrawing asalary or

wage that is payable in whole or in part by the state, and who has the actual or

ostensible authority to approve or award contracts, or to recommend the approval or
awarding of contracts,

"Business entity,” any firm, association, sole proprietorship, partnership, limited

liability company, corporation, or cooperative;

"Direct or indirectinterest," apecuniary interest arisng fromacontract with the state,

including instances where:

(&  Anofficer or managing employee hasafinancial interest in abusnessentity of
more than five percent, participates in the management of the business entity,
or will be directly benefited by the contract through commissions or other
forms of direct compensation; or

(b) A contract with a spouse or an unemancipated child of an officer or managing
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-5- SB 42
employee, or with a business entity where the spouse or unemancipated child
has more than five percent interest in the business entity, participates in the
management of the businessentity, or will be directly benefited by the contract
through commissions or other forms of direct compensation;

(5) "State any branch, congdtitutional office, department, agency, ingtitution, board,

commission, authority, or other entity of state government.

Section 9. That chapter 3-16 be amended by adding thereto a NEW SECTION to read as
follows:

No contract involving the expenditure of state public funds or the transfer of state property
may be awarded to any officer or managing employee of the state, nor may any part of any such
contract be awarded to any business entity in which any officer or managing employee has a
direct or indirect interest. Any contract madein violation of the provisionsof thissectionisvoid.
Any officer or managing employee of this state who knowingly violates this section is guilty of
a Class 2 misdemeanor.

The attorney general may bring an action for the recovery of any money paid under a
contract rendered void under this section. Any officer or managing employee who violates the
provisions of this section, and any person or business entity receiving payment, or any part
thereof, pursuant to a contract which violates the provisions of this section, are jointly and
severally liable to the state for the full amount so paid or received.

Section 10. That chapter 3-16 be amended by adding thereto a NEW SECTION to read as
follows:

The provisions of section 9 of this Act are not violated if the contract is made pursuant to
any one of the conditions set forth in the following subdivisions, without fraud or deceit:

(1) If theofficer's or managing employee's direct or indirect interest is held in trugt, the

corpus and income of which are unknown to the beneficiary;
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3)

(4)

()

(6)

(7)
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If the contract is with a business entity and competitive bidding procedures are
followed pursuant to chapters5-18 and 5-23, and more than one such competitivebid
IS submitted;
If the contract isfor the disposal of surplus or obsol ete property pursuant to chapter
5-23, or for the digposal of property unfit for use pursuant to chapter 5-24, and the
property issold at public auction;
If the contract involvesatemporary |egidative sess on employee who isappointed by
an officer or other appointing authority of the Legidatureto work in preparation for,
or during, the legidative sesson;
If the managing employee or officer who serves without compensation, or who may
be paid per diem pursuant to § 4-7-10.4, is not involved in an official capacity in
approving, awarding, or recommending theapproval or award of thecontract, and has
No supervisory authority over the personswho approve or award the contract or who
recommend the approval or awarding of the contract;
If the officer or managing employee has an interest in the contract only as a member
of the general public; or

If the contract is an employment contract with the state.

Nothing within this section is intended to effect any contract that is prohibited under the

provisions of section 12 of Article I11 or section 17 of Article VIII of the Congtitution.

Section 11. That chapter 3-16 be amended by adding thereto a NEW SECTION to read as

follows:

The provisions of this Act do not apply to any license or permit issued by the state.



