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843H0415
SENATE ENGROSSED No. HB 1221 - 02/04/2002

Introduced by: Representatives Hargens, Bartling, Burg, Elliott, Hennies (Don), Hennies
(Thomas), Holbeck, Jensen, Lange, Lintz, Madsen, Olson (Mé€l), Peterson
(Jim), Pitts, Rhoden, Sigdestad, and Van Gerpen and Senators Duxbury,
Daugaard, Dennert, Koskan, Putnam, and Sutton (Dan)

FOR AN ACT ENTITLED, An Act to revise the date for filing certain certificates of
nomination.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 12-7-1 be amended to read as follows:

12-7-1. Any candidate for nonjudicial public office, except as provided in 8 12-7-7, who is
not nominated by a primary e ection may be nominated by filing with the secretary of state or
county auditor as prescribed by § 12-6-4, not prior to January first at eight am. and not later
than the thtrd first Tuesday in June at five p.m. prior to the election, a certificate of nomination
which shall be executed asprovided in chapter 12-6. If the certificate of nomination ismailed by
registered mail by the third first Tuesday in June at five p.m. prior to the eection, it istimely
submitted. Thecertificate shall specify that anindependent candidatefor nonjudicial publicoffice
shall designate the name of any national political party, or political party organized pursuant to
chapter 12-5, with which the candidate has an affiliation. If no affiliation exists, the candidate

shall bedesignated by theterm, no party. It shall be signed by registered voterswithinthedigtrict
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or political subdivisoninand for which the officersare to be elected. The number of signatures
required may not be less than one percent of the total combined vote cast for Governor at the
last certified gubernatorial eection within the district or political subdivison. An independent
candidate for Governor shal certify the candidate's selection for lieutenant governor to the
secretary of state prior to circulation of the candidate's nominating petition. The candidate and
the candidate's selection for lieutenant governor or vice president shall sign the certification
beforeit isfiled. The State Board of Elections shall promulgate rules pursuant to chapter 1-26
prescribing the forms for the certificate of nomination and the certification for lieutenant
governor.

Section 2. The provisons of this Act are effective on January 1, 2003.

Section 3. That § 3-4-6 be amended to read as follows:

3-4-6. Appointments to state offices shall be made in writing and shall continue for the
remainder of the unexpired term of office. Unless otherwise provided by law, all other
appoi ntments shall be made inwriting and shall continue until the next general e ection and until
a successor is elected and qualified. A vacancy must occur prior to Jdune May first in an
even-numbered year, other thaninayear when the term of officewould normally expire, for the
officeto befilled by election for the remainder of the unexpired term. Any person elected to an
office that was previoudy vacant shall take office in the year following the eection on the day
of that year when a full term for that office would normally commence.

Appointments to state offices shall be filed with the secretary of state. Appointments to
county offices shall be filed in the office of the county auditor and entered in the minutes of the
commissioners proceedings.

Section 4. That § 7-7-1.9 be amended to read as follows:

7-7-1.9. An officer shall be nominated and elected at the next general election to the
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combined office provided for in 8 7-7-1.8. If the el ection submitted pursuant to 8 7-7-1.5 isheld

at aprimary dection, each candidate for the vacant officer shall run asan independent candidate

as provided in chapter 12-7, except that the petition filing deadline shall bethefirst Tuesday in

August. The officer shall be voted upon by the voters of the counties that have resolved to
combine sdeh the office. Such officer shall hold office for a term of four years commencing on
the first Monday of January following hits the officer's election.

Section 5. That § 7-8-9 be amended to read as follows:

7-8-9. Commtssoners Any commissoner to beelected at the next general election following

aredistricting of the county under § 7-8-6 or 7-8-7 shall be nominated by petition ir-accordanee

with-the provisonsof thiscode-astoneminationsof pursuant to the provisonsfor nominating

independent candidatesfor public officeby petition. However, thefiling deadline shall bethefirst

Tueday in August.

Section 6. That § 23-3-43.1 be amended to read as follows:

23-3-43.1. Any candidatefor election to the office of county sheriff shall filewith the county
auditor by thefirst Tuesday of April of the election year a certification issued by the commission
that such person meets the qualifications provided in § 23-3-43. However, any such candidate
appointed to fill avacancy by a party central committee pursuant to § 12-6-56 or who filesan
independent nominating petition shall filesteh a certification of qualification by the seeend first
Tueday of Atdgust June. A sheriff appointed to fill a vacancy by the county commission shall
file with the county auditor steh a certification of qualification within thirty days of sueh the
appointment. Failure to file saeh a certification shall prevent the candidate's name from being

placed on the ballot.
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SENATE ENGROSSED No. HB 1283 - 02/14/2002

Thisbill hasbeen extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: Representatives Eccarius and Michels and Senators Daugaard, Diedrich
(Larry), and Everist

FOR AN ACT ENTITLED, An Act to define certain serious injuries to infants as aggravated
assault and to provide a penalty therefor.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 22-18-1.1 be amended to read as follows:
22-18-1.1. Any person who:
(1) Attempts to cause serious bodily injury to another, or causes such injury, under
circumstances manifesting extreme indifference to the value of human life;
(2) Attemptsto cause, or knowingly causes, bodily injury to another with a dangerous
weapon;
(3) Attemptsto causeor knowingly causesany bodily injury to alaw enforcement officer
or other public officer engaged in the performance of the officer's duties,
(4) Assaultsanother with intent to commit bodily injury which results in serious bodily
injury;

(5) Attemptsby physical menacewith adeadly weapon to put another infear of imminent
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serious bodily harm; er
(6) Isaconvicted person under the jurisdiction of the Department of Corrections and
attemptsto cause, or knowingly causes bodily injury to a Department of Corrections
employee, or authorized visitor, volunteer, or person under contract assigned to the
Department of Corrections; or

(7) Attemptsto cause or causes serious bodily injury to an infant, less than three years

old, by causing any intracranial or intraocular bleeding, swelling, or contusion to the

brain, whether caused by blows, shaking, or causing the infant's head to impact with

an object or surface;

isquilty of aggravated assault. Aggravated assault is a Class 3 felony. However, a violation of

aubdivison (7) isa Class 2 felony.
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House ENGROSSED NO. SB 14 - 0212012002

Introduced by: The Committee on State Affairs at the request of the Department of Human
Services

FOR AN ACT ENTITLED, An Act to revise certain requirements and responsibilities of the
administrator of the Human Services Center.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 27A-4-3 be amended to read as follows:
27A-4-3. Thesecretary of human servicesshall appoint anadministrator of the South Dakota

Human ServicesCenter who shall

h-pubhe-orprivate-hstitutions-for-the-mentatty-tH have a degree in public or health services

administration and two years of progressively respons ble experiencein amental health dinic or

a mental hospital and shall be of a good moral character. The administrator shall be the chief

executive officer of the South Dakota Human Services Center. The administrator shall serve at
the pleasure of the secretary of human services.

Section 2. That § 23A-27A-22 be amended to read as follows:

23A-27A-22. If a defendant confined under sentence of death appears to be mentally

incompetent to proceed, the warden having kiria custody of the defendant shall forthwith notify
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the Governor, who shall appoint a commission of not less than three nor more than five

disinterested duly licensed physicians, one of whom shall be the supertritendent medical director

of the Human Services Center or hirs-assrstant the director's designee, to examine the defendant

and report to the Governor as to hts the defendant's mental condition at the time of the

examination.
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SB 19- 0211312002

Introduced by: The Committee on Judiciary at the request of the Attorney General

FORAN ACT ENTITLED, An Act to create the crime of communicating aterroristic threat or
hoax terroristic threat and to provide certain penalties therefor.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Any person who intentionally communicates a threat by leaving a substance or
device, thereby causng either serious public inconvenience, or the evacuation or serious
disruption of a building, place of assembly, facility of public or school transport, or a school
related event, isguilty of communicating aterroristic threat. For the purposes of this section, a
substance or device includes, but is not limited to, an actual or apparent dangerous weapon,
destructive device, dangerous chemical, biological agent, poison, or harmful radioactive
substance. A violation of this section isa Class 4 felony.

Section 2. Any person who intentionally possesses, transports, uses, or places any hoax
substance or hoax destructive device with the intent of causing anxiety, unrest, fear, or personal
discomfort is guilty of a Class 5 felony. A hoax substance is any substance that would cause a
person to reasonably believe that it is a dangerous chemical or biological agent, a poison, a

harmful radioactive substance, or a smilar substance. A hoax destructive device is any device
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that would cause a person to reasonably believe that it is a dangerous explosive or incendiary
device or a similar destructive device.

Section 3. The court may, after conviction or adjudication of any violation of this Act,
conduct a hearing to ascertain the extent of costs incurred, damages and financial |oss suffered
by local, county, or state public safety agencies, and the amount of property damage caused as
aresult of thecrime. A person found guilty of violating thisAct may upon conviction, beordered
to make restitution to the local, county, or state public service agency for any cost incurred,
damages and financial loss or property damage sustained as a result of the commission of the
crime.

Section 4. That § 22-14A-22 be amended to read as follows:

22-14A-22. Any person who makes a false report, with intent to deceive, midead, or
otherwise misnform any person, concerning the placing or planting of any bomb, dynamite,

explosive, er destructive device, dangerous chemical, biological agent, poison or harmful

radioactive substance, isguilty of falsaly reporting abemb threat. Falsdly reporting abermb threat

is a Class 6 felony. Any person found guilty of falsely reporting a bemb threat shall pay
restitution for any expense incurred asaresult of the crime. The person isalso civilly liable for
any injury to person or property from the false report and any costs related to responding to the
falsereport. If the person making the fal sereport prohibited by this section isaminor, the court,
in addition to such other disposition asthe court may impose, shall requirethe minor to perform
at least fifty hours of public service unlesstried as an adult.

Section 5. The provisions of this Act may not be construed to create any cause of action
againgt any person based upon or arisng out of any act or omission relating to any good faith

response to aterrorist act or an attempted terrorist act.
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HOUSE ENGROSSED NO. SB 32 - 021212002

Introduced by: The Committee on Transportation at the request of the Department of
Transportation

FORAN ACT ENTITLED, AnAct to requirephotoidentificationfor all aeronauticsoperations,
to increase the pilot registration fee, and to declare an emergency.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 50-11-24 be amended to read as follows:

50-11-24. Any person operating any aircraft within this state shall, except as otherwise
expresdy provided, biennialy, on or before the thirty-first day of March, register with the
secretary of transportation, kisthe person'sfederal atrmarrs certificateissued under the authority
of the United States and shall biennially pay to the secretary a fee of fifteen twenty dollars.
Failureto register and pay the fee before the time set by this section is a Class 2 misdemeanor.
Certifieates A certificate showing sueh the registration may be issued by the director secretary
as the Aeronautics Commisson deems proper—ane—the. The commisson may prescribe

requirements for the possession and exhibition thereof of the certificate.

Section 2. That chapter 50-11 be amended by adding thereto aNEW SECTION to read as
follows:

Any airport employee, airline employee, and any employee of a fixed base operator or a
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charter service, unless otherwise required by federal law or regulation, shall have in possession
while on duty at the airport a state-issued photo identification badge. The Aeronautics
Commission shall promulgate rules pursuant to chapter 1-26 specifying display of the badge;
indications on the badge regarding the scope of the person's access and movement privileges at
an airport; personal information including full name, employer, and identification number;
procedures regarding the production, issuance, retrieval, and replacement of badges, and the
length of time for which the badgeis valid.

The commission shall, by rules promulgated pursuant to chapter 1-26, establish the fee for
abadge. Thefee shall be based on the cost to produce the badge but may not exceed ten dollars.
Any fee collected shall be deposited into the state aeronautics fund.

Section 3. Whereas, this Act is necessary for the support of the state government and its
exigting public institutions, an emergency ishereby declared to exist, and thisAct shall beinfull

force and effect from and after its passage and approval.
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SB 57 - 0211912002

Introduced by: Senators Sutton (Dan), Albers, Hutmacher, Koetzle, McCracken, Mclntyre,
Moore, Munson, and Olson (Ed) and Representatives Slaughter, Broderick,
Brown (Richard), Flowers, Lange, Michels, and Olson (M€l)

FOR AN ACT ENTITLED, An Act to allow school boardsto initiate an election to changethe
size of the school board and to declare an emergency.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 13-8-3 be amended to read as follows:

13-8-3. Thevotersof any school district may increasethe number of board membersto seven
or to nine, or establish school board representation areas, by amajority vote of al votersvoting
at an election called and held as hereinafter provided. If a petition signed by ten percent of the
registered voters of any school district, based upon the total number of registered voters at the
last preceding general election, ispresented to the board requesting that an el ection be called for
the purpose of voting upon the question of the change of number of board members, or the
establishment of school board representation areas, the board shall call an election. The school

board may, by resolution, call for an dection for the purpose of voting upon the guestion of the

change of number of board members, or the establishment of school board representation areas.

Thequestion shall be submitted to the votersat an election to be held not lessthan forty-five nor
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more than sixty days from the date of the filing of such petition with the business manager. If
such a petition isfiled less than one hundred twenty days prior to the next annual election, the
question shall be submitted at the annual election. Such election shall be held upon the same
notice and conducted in the same manner as provided by chapter 13-7. Any increase or decrease
in the number of board members shall be implemented at the next succeeding annual eection.

Section 2. Whereas, thisAct isnecessary for theimmediate preservation of the public peace,
health, or safety, an emergency ishereby declared to exist, and thisAct shall beinfull force and

effect from and after its passage and approval.
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Thisbill hasbeen extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: Senators Munson, de Hueck, Koetzle, Mcintyre, and Sutton (Dan) and
Representatives Olson (Mdl), Bradford, Brown (Richard), Elliott, Jensen, and
Kooistra

FORAN ACT ENTITLED, AnAct to limit the Department of L abor'sauthority to recommend
settlementsin labor disputes.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 3-18 be amended by adding thereto a NEW SECTION to read as
follows:

If its efforts as conciliator prove unsuccessful, the Department of Labor shall, if requested
by either party, impartially investigate the mattersin difference between the parties. Therequest
to the department shall be mailed within twenty days after the conclusion of the conciliation
procedure provided for in § 60-10-1. The department shall give each party ample opportunity
for presentation of itsfinal offer on each unresolved issue and the rationale supporting its final
offer on each unresolved issue. Within twenty daysfollowing the presentations of thefinal offers
of both parties, the department shall issue arecommendation on each unresolved issue and the
rationale supporting each recommendation. The department shall recommend either the fina
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offer of the public employeesor the final offer of the public employers on each unresolved issue
and may not make any alternative recommendation. The department shall furnish a copy of its
recommendation to each of the parties and to any local newspaper for publication for the
information of the public.

Section 2. That chapter 3-18 be amended by adding thereto a NEW SECTION to read as
follows:

Each party shall submit to the department a copy of the final offer made to the other party
on each unresolved issue and the rationale supporting the final offer on each unresolved issue
with proof of service of a copy upon the other party. Each party shall also submit a draft, in
writing, that includes all tentative agreements reached by the parties. The parties may continue
to negotiate al offers until an agreement isreached or until arecommendation and rationale are
issued by the department.

Section 3. That § 3-18-8.1 be amended to read as follows:

3-18-8.1. Incaseof impasseor failureto reach an agreement in negotiati onsconducted under
the provisions of this chapter, either party may request the Department of Labor to intervene
under the provisions of §8 60-10-1-t6-66-16-3;hetusve. Such request shall be mailed withinten
days after a written statement is delivered to the designated representative for the other party
declaring an impasse. Nothing in this section prohibits the parties to an impasse from adopting

any other procedure to facilitate a settlement that is mutually agreeable.
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292H0449 SENATE JUDICIARY COMMITTEE ENGROSSED NO.

SB 84 - 01/18/2002

Introduced by: Senators Bogue, de Hueck, Koskan, Moore, Volesky, and Whiting and
Representatives Madsen, Bartling, Brown (Jarvis), McCaulley, Michels, and
Valandra

1 FORAN ACT ENTITLED, An Act to revise certain transcript fees.

2 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

3 Section 1. That § 15-15-7 be amended to read as follows:

4 15-15-7. Unlessordered by the court to be supplied to an indigent or htsanindigent'scounsdl
5 and paid out of the county treasury where court was held, a fee shall be charged to the person
6 ordering atypewritten transcript by filing of an order for transcript on appeal of a proceeding
7  takenby anofficer of the court, which shall be certified to be acorrect transcript of thereporter's
8 notesof the evidence, at the rate of two dollars and ferty ninety cents per page for the original.
9 Thefeefor aearben copy, furnished on request, isthitty fifty cents per page, to be paid to the

10  officer of the court who prepared the transcript.
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SB 89 .- 021912002

Thisbill hasbeen extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: Senators Dennert, Hutmacher, Mclntyre, Moore, and Sutton (Dan) and
Representatives Elliott, Olson (Md), and Sutton (Duane)

FOR AN ACT ENTITLED, An Act to allow school boards to initiate a vote relating to the
imposition of an excesstax levy and to declare an emergency.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 10-12-43 be amended to read as follows:

10-12-43. Thegoverning body of the school district may raiseadditional revenuesfor general
fund purposes only, from property tax through the impostion of an excess tax levy. The
governing body of aschool district may imposethe excesstax levy with anaffirmativetwo-thirds
vote of the governing body on or before July fifteenth of the year prior to the year the taxes are
payable. The decison of the governing body to originally impose or subsequently increase an
excess tax levy shall be published within ten days of the decision. The decision may bereferred

upon aresolution of the governing body of the school district or by a petition signed by at least

five percent of the registered voters in the school district and filed with the governing body
within twenty days of the publication of the decision. The referendum election shall be held on

or before October first of the year prior to the time the taxes are payable.
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1 Section 2. Whereas, this Act is necessary for the support of the state government and its
2 exiging publicingtitutions, an emergency ishereby declared to exist, and this Act shall beinfull

3  force and effect from and after its passage and approval.
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753H0412 HOUSE EDUCATION COMMITTEE ENGROSSED NO.

SB 94 - 0211912002

Introduced by: Senators Madden, Albers, Apa, Bogue, Brosz, Brown (Arnold), Cradduck,
Duxbury, Everist, Greenfield, Ham, Hutmacher, Koskan, M oore, Olson (Ed),
Putnam, Staggers, Sutton (Dan), and Vitter and Representatives Napoli,
Adelstein, Bartling, Brown (Richard), Duenwald, Hargens, Hennies (Don),
Hennies (Thomas), Lange, McCaulley, Monroe, Olson (Mel), Pederson
(Gordon), Peterson (Bill), and Van Gerpen

1 FORAN ACT ENTITLED, An Act to permit the posting or display of the United Statesflag,
2 giving the pledge of allegiance, and singing the national anthem.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That chapter 13-24 be amended by adding thereto aNEW SECTION to read as
5 follows:
6 Theright to post the United States flag shall not be limited or infringed upon in any public

7  school classroom, public school building, at any public school event, or on any public school
8 uniform. Theright to recite the pledge of allegianceto the flag of the United States shall not be
9 limited or infringed upon, and the national anthem may be sung during any school day or school

10 event.
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580H0122
House ENGROSSED NO. SB 108 - 0211912002

Thisbill hasbeen extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: Senators Sutton (Dan), Brown (Arnold), Diedtrich (EImer), Hutmacher,
Mclntyre, Reedy, and Symens and Representatives Garnos, Bartling, Pitts,
Slaughter, and Teupel

FOR AN ACT ENTITLED, An Act to require the acceptance of certain uniform lifeinsurance
and annuity request formsand to revise certain provisonsregarding the required disclosure
provisonsin health insurance policies.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That chapter 58-15 be amended by adding thereto aNEW SECTION to read as

follows:

If apolicyholder has made a request to cash surrender, to obtain maximum policy loans, or
to make an Internal Revenue Code Section 1035 exchange under alife insurance or an annuity
policy, the insurer shall forward to the policyholder or the policyholder's insurance producer,
withinthirty calendar daysof receiving the request for theform, any required formto accomplish
such transaction. If the insurer does not do so, the policyholder may utilize a uniform life
insurance or annuity form for such purpose. The director shall adopt the uniform life insurance
and annuity forms by rules promulgated pursuant to chapter 1-26. If the insurer has failed to

submit its form to the policyholder or the policyholder's insurance producer within the time
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period required by this section, the insurer shall accept the uniform form as adopted by the
director and may not require the use of any additional form.

Section 2. That § 58-17-14 be amended to read as follows:

58-17-14. There shall be a provison as follows: "Entire contract; changes. This policy,
including the endorsements and the attached papers, if any, constitutes the entire contract of
insurance. No change in this policy is valid until approved by an executive officer of the
insurance company and unlesssuch approval isendorsed or attached to thispolicy. Noinsurance
producer has authority to change this policy or to waive any of its provisons. Any rider,

endorsement, or application whit

apolicy after thedate of issueor at reinstatement or renewal which reducesor €iminatesbenefits

or coverageinthe policy requires s gned acceptance by the policyholder. After thedate of policy

issue, any rider or endorsement which increases benefits or coverage with an accompanying

increase in premium during the policy term must be agreed to in writing sSigned by the insured,

unless the increased benefits or coverage isrequired by law.
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527H0262 HOUSE JUDICIARY COMMITTEE ENGROSSED NO.

SB 110- 021312002

Introduced by: Senators Munson, Albers, Diedtrich (EImer), Hagen, Olson (Ed), and Vitter
and RepresentativesBroderick, Abdallah, Brown (Richard), Flowers, Pummel,
and Solum

1 FOR AN ACT ENTITLED, An Act to revise certain provisons regarding the regulation of
2 vehicle dealers.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That § 32-6B-49.1 be amended to read as follows:

5

6

7

8

9 (1) Requiresthe franchiseeto waive trial by jury involving the franchisor;
10 (2) Specifiesthejurisdictions, venuesor tribunalsin which disputes arisng with respect
11 to the franchise, lease or agreement shall or may not be submitted for resolution or
12 otherwise prevents a franchisee from bringing an action in a particular forum
13 otherwise available under the law;
14 (3 Requires that disputes between the franchisor and franchisee be submitted to
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arbitration or to any other binding alternate dispute resolution procedure. However,
any franchise, lease or agreement may authorize the submisson of a dispute to
arbitration or to binding alternate dispute resolution if the franchisor and franchisee
voluntarily agree to submit the dispute to arbitration or binding alternate dispute
resolution at the time the dispute arises, e

(4) Requiresafranchiseeto pay the attorney fees of a franchisor;

(5) Prohibits the holder of an exigting franchise from being dualed with another

franchi sor'slinethat does not substantially affect the current franchisor or community;

(6) Prohibitsthe holder of an existing franchisefrom moving to another facility within the

franchisee's community that isequal to or superior to the franchisee's former facility;

or

(7)  Prohibits the holder of an existing franchise from making improvements to the

franchisee's current facility within the franchisee's community.

An exiging franchisee shall give the franchisor prior written notice of the proposed dual

arrangement, relocation, or improvement described in subdivisons (5), (6), and (7). Thenotice

shall contain sufficient information for the franchisor to evaluate the proposal . Within sixty days

of receiving said notice, the franchisor shall send a letter to the franchisee either approving or

disapproving the proposal. If the franchisor does not notify the franchisee of its approval or

denial of the dual arrangement, relocation, or improvement within the sixty-day period, the

franchisee's proposal shall be deemed to have been approved. No franchisor may unreasonably

withhold its approval. Denia of a proposed dual arrangement or facility improvement shall be

supported by credible evidence that it will substantially affect in an adverse way the current

franchisor or community. Denial of aproposed rel ocation shall be supported by credibleevidence

that the new location is not at least equal to the franchisee's former facility.
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This section does not apply to agreements pertaining to the lease or sale of real property.

Section 2. That § 32-6B-76 be amended to read as follows:

32-6B-76. Approval by a manufacturer or franchisor of an application filed under
88 32-6B-73 to 32-6B-78, inclusive, may not be unreasonably withheld. It is unreasonable for
a manufacturer or franchisor to regject a prospective transferee whe-ts-of good-moral-character
and who otherwise meets the manufacturer's or franchisor's written, reasonable, and uniformly
applied standards or qualifications, if any, relating to the prospective transferee's business
experience and financial qualifications.

Section 3. That § 32-6B-79 be amended to read as follows:

32-6B-79. In 88 32-6B-79 to 32-6B-83, inclusve, the term, manufacturer, includes a

representative or a person or entity who is affth

whe; directly or indirectly thredugh-antttermedtary;+scontrolled by, or isunder common control
with, the manufacturer. For purposes of this section, a person or entity is controlled by a
manufacturer if the manufacturer hasthe authority directly or indirectly, by law or by agreement
of the parties, to direct or influence the management and policies of the person or entity.

Section 4. That § 32-6B-84 be amended to read as follows:

32-6B-84. Notwithstanding the terms of any franchise agreements, the manufacturer or

franchisor may exercise a right of first refusal to acquire the motor vehicle dealer's assets or
ownership if all of the following conditions are met:

(1) Inorder to exercise the right of first refusal, the manufacturer or franchisor shall
notify the motor vehicle dealer in writing within sixty days of its receipt of the
completed proposal for the sale or transfer and all related agreements;

(2) Theexerciseof theright of first refusal will result in the dealer receiving the same or

greater consideration as the dealer has contracted to receive in connection with the
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proposed change of ownership or transfer;
The proposed sale or transfer of the deal ership's assets does not involve the transfer
or saleto amember or membersof the family of one or more dealers, or to aqualified
manager with at least two years management experience at the dealership of one or
more of these dealers, or to apartnership or corporation controlled by such persons;
The manufacturer or franchisor agrees to pay the reasonable expenses, including
attorney feeswhich do not exceed the usual, customary, and reasonabl e fees charged
for amilar work donefor other clients, incurred by the proposed owner or transferee
prior to the manufacturer's or franchisor's exercise of its right of first refusal in
negotiating and implementing the contract for the proposed sale or transfer of the
dealership or dealership assets. Such expenses and attorney fees shall be paid to the
proposed new owner or transferee at the time of closing of the sale or transfer for
which the manufacturer or franchisor exercised itsright of first refusal. No payment
of such expenses and attorney feesisrequired if the new owner or transferee has not
submitted an accounting of those expenses within thirty days of the dealer's receipt
of the manufacturer's or franchisors written request for such an accounting. A
manufacturer or franchisor may request such accounting before exercisng aright of
first refusal; and

The dealer does not have any liability to any person as to any disclosed term,

condition, or issue asaresult of amanufacturer or franchisor exercisng aright of first

refusal.

Section 5. That chapter 32-6B be amended by adding thereto aNEW SECTION to read as

follows:

A franchisor may reasonably and periodically audit a franchisee to determine the validity of
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paid claims or chargebacks for customer or dealer incentives. An audit of incentive payments
may apply only to the two-year period immediately preceding the date on which the dealer was
notified of an impending audit. The limitations of this section do not apply if the franchisor can

prove fraud.
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SB 141 - 0211312002

Introduced by: Senator Whiting and Representative Brown (Jarvis)

FOR AN ACT ENTITLED, An Act to authorize total return unitrusts.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Termsused in this Act mean:

(1) "Dignterested person,” any person who is not a related or subordinate party, as
defined in section 672(c) of the Internal Revenue Code (26 U.S.C. section 1, et seq.),
with respect to the person then acting as trustee of the trust and excludes the trustor
of the trust and any interested trustee;

(2) "Income trust," any trust, created by either an inter vivos or a testamentary
instrument, which directs or permits the trustee to distribute the net income of the
trust to one or more persons, either infixed proportions or in amountsor proportions
determined by the trustee. However, no trust that otherwise is an income trust may
qualify pursuant to this subdivision, if it is subject to taxation under 1.R.C. section
2001 or section 2501, until the expiration of the period for filing the return therefor
(including extensions);

(3) "Interested distributee," any person to whom distributions of income or principal can

350 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
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(6)

(7)

(8)

(9)

(10)

(11)
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currently be madewho hasthe power to remove the existing trustee and designate as
successor a person who may be arelated or subordinate party, as defined in I.R.C.
section 672(c), with respect to such distributee;

"Interested trustee,” (i) any individual trustee to whom the net income or principal of
the trust can currently be distributed or would be distributed if the trust were thento
terminate and be distributed, or (ii) any trustee who may be removed and replaced by
an interested distributee, or (iii) any individual trustee whose legal obligation to
support abeneficiary may be satisfied by distributions of income and principal of the
trust, or (iv) any of the above;

"Total return unitrust,” any income trust which has been converted under and meets
the provisions of this Act;

"Trusteg," all persons acting as trustee of the trust, except where expresdy noted
otherwise, whether acting in their discretion or on the direction of one or more
persons acting in a fiduciary capacity;

"Trugtor," any individual who created an inter vivos or a testamentary trust;
"Unitrust amount,” an amount computed as a percentage of the fair market value of
the trust;

"Current valuation year," the accounting period of the trust for which the unitrust
amount is being determined;

"Prior valuation year," each of the two accounting periods of the trust immediately
preceding the current valuation year; and

"I.R.C.," the Internal Revenue Code (26 U.S.C. section 1, et seq.).

Section 2. A trustee, other than an interested trustee, or, if two or more persons are acting

astrustee, a mgjority of the trustees who are not an interested trustee (in either case hereafter
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"trustee"), may, initssol e discretion and without the approval of any court, (i)convert anincome

trust to atotal return unitrugt, (ii) reconvert a total return unitrust to an income trust, or (iii)

change the percentage used to calculate the unitrust amount and the method used to determine

the fair market value of the trus if:

(1)

(2)

3)

(4)

The trustee adopts a written policy for the trust providing (i) in the case of a trust
being administered as an income trust, that future distributions from the trust will be
unitrust amounts rather than net income, (i) in the case of atrust being administered
asatotal return unitrugt, that future distributions from the trust will be net income
rather than unitrust amounts, or (iii) that the percentage used to calculate the unitrust
amount or the method used to determine the fair market value of the trust will be
changed as stated in the policy;

Thetrustee sendswritten notice of itsintention to take such action, along with copies
of suchwritten policy and thischapter, to (i) thetrustor, if living, (ii) al living persons
who are currently receiving or digibleto receive distributions of income of the trust,
(iii) dl living persons who would receive principal of the trust if the trust were to
terminate at the time of the giving of such notice (without regard to the exercise of
any power of appointment) or, if the trust does not provide for its termination, all
living personswho would receive or be digible to receive distributions of income or
principal of thetrust if the personsidentified in subclause (ii) of thissubdivison were
deceased, and (iv) all persons acting as adviser or protector of the trust;

At least one person receiving notice under each of subclauses (ii) and (iii) of
subdivison (2) is, to the best information and belief of thetrustee, legally competent;
and

No person receiving such notice objects, by written instrument delivered to the
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trustee, to the proposed action of the trustee within sixty days of receipt of such
notice.

Section 3. If there is no trustee of the trust other than an interested trustee, the interested
trustee or, if two or more persons are acting astrustee and are interested trustees, amajority of
such interested trustees, may, in its sole discretion and without the approval of any court, take
such action as provided in section 2 of this Act so long as the trustee appoints a disinterested
person who, initssolediscretion but acting in afiduciary capacity, determinesfor thetrustee (i)
the percentage to be used to calculate the unitrust amount, (ii) the method to be used in
determining the fair market value of the trust, and (iii) which assets, if any, are to be excluded
in determining the unitrust amount; and complieswith all of the provisions of subdivisons (1)
to (4), inclusive, of section 2 of this Act.

Section 4. If any trustee desiresto (i) convert an incometrust to atotal return unitrug, (ii)
reconvert a total return unitrust to an income trust, or (iii) change the percentage used to
calculate the unitrust amount and the method used to determinethefair market value of the trust
but does not have the ability to or elects not to do it under the provisions of sections 2 and 3 of
thisAct, or inthe event the trustee receives awritten objection within the applicable period, the
trustee may petition the court for such order as the trustee deems appropriate. In the event,
however, thereisonly onetrustee of such trust and such trustee isan interested trustee or inthe
event therearetwo or moretrustees of such trust and amajority of them areinterested trustees,
the court, in its own discretion or on the petition of such trustee or trustees or any person
interested in the trust, may appoint a disinterested person who, acting in afiduciary capacity,
ghall present such information to the court as shall be necessary to enable the court to makeits
determination.

Section 5. Thefair market value of thetrust shall be determined at least annually, usng such
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valuation date or dates or averages of valuation dates as are deemed appropriate. Assets for

which a fair market value cannot be readily ascertained shall be valued using such valuation

methodsasare deemed reasonable and appropriate. Such assets may beexcluded fromvaluation,

if al income received with respect to such assets is distributed to the extent distributable in

accordance with the terms of the governing instrument.

Section 6. The unitrust amount shall be determined as follows:

(1)

(2)

3)

For the first three accounting periods of the trust, the unitrust amount for a current
valuation year of the trust shall be three percent, or such higher percentage specified
by the terms of the governing insrument or by the election of the trustee, the
disinterested person, or the court, of the net fair market value of the assets held inthe
trust on the first business day of the current valuation year;

Beginning with the fourth accounting period of the trust, the unitrust amount for a
current valuation year of the trust shall be three percent, or such higher percentage
specified by the terms of the governing instrument or by the election of the trustee,
the disinterested person, or the court, of the average of the net fair market value of
the assets held in the trust on the first business day of the current valuation year and
the net fair market valueof theassetsheld inthetrust on thefirst businessday of each
prior valuation year;

The percentage that may be elected in determining the unitrust amount shall be a
reasonable current return from the trust, taking into account the intentions of the
trustor of the trust as expressed in the governing instrument, the needs of the
beneficiaries, general economic conditions, projected current earnings and
appreciation for the trust, and projected inflation and its impact on the trust.

However, if such percentage is three percent or greater, or if no percentage is
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specified, then that percentage shall be three percent;
The unitrust amount for the current valuation year shall be proportionately reduced
for any digributions, in whole or in part, other than distributions of the unitrust
amount, and for any payments of expenses, including debts, disbursementsand taxes,
from the trust within a current valuation year that the trustee determines to be
material and substantial, and shall be proportionately increased for the receipt, other
than a receipt that represents areturn on investment, of any additional property into
the trust within a current valuation year;
In the case of ashort accounting period, the trustee shall prorate the unitrust amount
onadaily bass,
If the net fair market value of an asset held in the trust has been incorrectly
determined either in a current valuation year or inaprior valuation year, the unitrust
amount shall beincreased inthe case of an undervaluation, or be decreased inthe case
of anovervaluation, by anamount equal to the difference between the unitrust amount
determined based on the correct valuation of the asset and the unitrust amount
originally determined,
In determining the net fair market value of the assets held in trust, the determination
may not includethevalueof any residential property or any tangible personal property
that, as of the first business day of the current valuation year, one or more income
beneficiaries of the trust have or had the right to occupy, or have or had the right to
possess or control, other than in a capacity as trustee, and instead the right of
occupancy or the right of possession or control shall be deemed to be the unitrust
amount with respect to the resdential property or the tangible personal property; or

any asset oecifically given to abeneficiary under thetermsof thetrust and thereturn
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on investment on that asset, which return on investment shall be distributed to the

beneficiary.

Section 7. The unitrust amount may not be less than the net income of the trust, determined

without regard to the provisions of section 8 of this Act, for (i) a trust for which a marital

deduction hasbeentaken for federal tax purposesunder |.R.C. section 2056 or 2523 (during the

lifetime of the spouse for whom the trust was created), or (ii) atrust to which the generation-

skipping transfer tax due under 1.R.C. section 2601 does not apply by reason of any effective

date or trangition rule.

Section 8. Following the conversion of anincometrust to atotal return unitrust, thetrustee:

(1)

(2)

Shall treat the unitrust amount as if it were net income of the trust for purposes of
determining the amount available, from timeto time, for distributions from the trust;
and

May allocate to trust income for each taxable year of the trust (or portions thereof)
() net short-term capital gain described in I.R.C. section 1222(5) for such year (or
portion thereof) but only to the extent that the amounts so allocated together with all
other amounts allocate to trust income for such year (or portion thereof) does not
exceed the unitrust amount for such year (or portion thereof); and (ii) net long-term
capital gaindescribed in|.R.C. section 1222(7) for such year (or portion thereof) but
only to the extent that the amount so allocated together with al other amounts,
including amounts described in clause (i) above, allocated to trust income for such
year (or portion thereof) does not exceed the unitrust amount for such year (or

portion thereof).

Section 9. In administering a total return unitrust, the trustee may, in its sole discretion but

subject to the provisions of the governing instrument, determine:
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(1) The effective date of the conversion;

(2) Thetiming of digtributions (including provisions for prorating a distributions for a

short year in which a beneficiary’ right to payments commences or ceases);

(3  Whether digtributionsareto be madein cash or in kind or partly in cash and partly in

kind,

(4) Ifthetrustisreconverted to anincometrust, the effective date of such reconversion;

and

(5)  Such other administrative issues as may be necessary or appropriateto carry out the

purposes of thisAct.

Section 10. Conversion to a total return unitrust under the provisions of this Act does not
affect any other provisions of the governing instrument, if any, regarding distributions of
principal.

Section 11. Inthe case of atrust for which amarital deduction has been taken for federal tax
purpose under |.R.C. section 2056 or 2523, the spouse otherwise entitled to receive the net
income of the trust has the right, by written instrument delivered to the trustee, to compel the
reconversion during hisor her lifetimeof thetrust from atotal return unitrust to anincometrust,
notwithstanding anything in this Act to the contrary.

Section 12. ThisAct shall be construed as pertaining to the administration of atrust and shall
be availableto any trust that isadministered in South Dakota under South Dakota law unless (i)
the governing instrument reflects an intention that the current beneficiary or beneficiariesareto
receive an amount other than a reasonable current return from the trug, ii) the trust is a trust
described in|.R.C. section 170(f)(2)(B), 6664(d), 1361(d), 2702(a)(3), or 2702(b), (iii) one or
more personsto whom the trustee could distribute income have apower of withdrawal over the

trust that is not subject to an ascertainable standard under 1.R.C. section 2041 or 2514 or that
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can be exercised to discharge a duty of support he or she possesses, or (iv) the governing
instrument expressy prohibits use of this Act by specific reference to the chapter. A provison
inthe governing ingrument that "The provisions of thisAct, or any corresponding provision of
future law, may not be used in the administration of thistrust” or smilar words reflecting such
intent are sufficient to preclude use of this Act.

Section 13. Any trustee or disinterested person who in good faith takes or failsto take any
action under this Act is not liable to any person affected by such action or inaction, regardless
of whether such person received written notice asprovided inthis Act and regardl ess of whether
such person was under alegal disability at the time of the delivery of such notice. Such person's
exclusive remedy shall be to obtain an order of the court directing the trustee to convert an
incometrust to atotal return unitrust, to reconvert fromatotal return unitrust to anincometrust
or to change the percentage used to calculate the unitrust amount.

Section 14. Nothing inthis Act isintended to create or imply aduty to take any action under
this Act, and no trusteeisliable for not consdering whether to take any action or for choosing
not to take any such action.

Section 15. ThisAct iseffective upon enactment and isavailableto trustsin existence at the

date of enactment or created thereafter.
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Thisbill hasbeen extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: Senators Greenfield, Apa, Bogue, Diedrich (Larry), Drake, Koskan, and
McCracken and Representatives Frydie, Jensen, Juhnke, Klaudt, Koistinen,
and Rhoden

FOR AN ACT ENTITLED, An Act to revise the contractor's excise tax provisions for a
commercial power production facility.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. Any commercial power production facility, utilizing renewableresources, such as
sun, wind, geothermal, or biomass, that begins generating e ectricity after June 30, 2002, and
produces more than ten megawatts of el ectricity as measured by namepl ate rating, and isowned
by a natural person, corporation, nonprofit or for profit business organization, or tribal council
(if the facility islocated outside the boundaries of the reservation), irrigation district, drainage
digtrict, or other political subdivison or agency of the state authorized by statuteto carry on the
business of developing, tranamitting, utilizing, or distributing electric power is subject to the
provisions of this Act for any new or expanded facility.
Section 2. Rural eectric cooperatives developing commercial power production facilities
utilizing renewable energy are not subject to tax pursuant to § 10-35-1.2 but are subject to a
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gross receipts tax as defined in 8 10-36-6.

Section 3. Terms used in this Act mean:

(1) "Department,” the Department of Revenue;

(2) "New or expanded facility,” a new commercial power production facility as defined
in section 1 of this Act or an addition to an existing commercial power production
facility, the construction or installation of which is subject to contractors excise tax
pursuant to chapter 10-46A or 10-46B;

(3) "Project,” theingallationor construction of generation capacity of anew or expanded
facility, excluding any associated transmission facilities,

(4) "Project cost,” the amount of money incurred and paid after July 1, 2002, for a
project;

(5) "Secretary," the secretary of the Department of Revenue.

Section 4. Notwithstanding the rate of taxationimposed by 88 10-46A-1 and 10-46B-1, the
tax imposed under chapters 10-46A and 10-46B on anew or expanded facility shall be imposed
at arate of one percent, and remitted to the state by the holder of the permit issued pursuant to
section 6 of this Act.

Section 5. The owner shall file atax return on or before December thirty-first of each year
reporting the project costs subject to tax under chapters 10-46A or 10-46B incurred during the
previous twelve months. The tax due from such return shall be paid in four equal annual
payments with the first payment due no later than December thirty-first following the filing of
thetax return. Each subsequent annual payment shall be made no later than December thirty-first
following the last payment.

Section 6. A person may pay the contractor's excise tax pursuant to section 4 of thisAct if

the person applies for and obtains a permit from the secretary at least thirty days prior to
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commencement of the project. The application for a permit shall be submitted on a form
prescribed by the secretary. A separate application shall be made and submitted for each project.
Upon approval of the application, the secretary shall issue apermit to the applicant. The permit
isnot assignable or transferable except as collateral or security pursuant to chapter 57A-9.

Section 7. Any person aggrieved by the denial of a permit, may within thirty days after
service of the notice of a denial by the secretary, demand and is entitled to a hearing, upon
notice, before the secretary. The hearing shall be conducted pursuant to chapter 1-26.

Section 8. The secretary may promulgate rules, pursuant to chapter 1-26, concerning:

(1) Permitting, including the permit application;

(2) Thefiling of returns and payment of the tax;

(3) Determining the application of the tax and exemptions,

(4) Taxpayer and owner record-keeping requirements, and

(5) Determining auditing methods.

Section 9. That § 10-59-1 be amended to read as follows:

10-59-1. Theprovisionsof thischapter apply to any taxesor feesor persons subject to taxes
or feesimposed by thisAct and chapters 10-39, 10-39A, 10-39B, 10-43, 10-45, 10-46, 10-46A,
10-46B, 10-47B, 10-52, 32-3, 32-3A, 32-5, 32-5B, 32-6B, 32-9, 32-10, and 34A-13 and
8§ 22-25-48, 49-31-51, 50-4-13 to 50-4-17, inclusive, and the provisions of chapter 10-45B.

Section 10. If the secretary of revenue finds that the assessment or collection of the tax
required to be paid under this Act is in jeopardy, the secretary may immediately make an
assessment of the estimated tax, penalty, or interest and demand payment from the owner. If the
payment isnot made, alien may befiled on the owner'sreal and personal property located inthe
dtate and a distress warrant issued.

Section 11. Each person subject to tax or responsiblefor payment of tax under thisAct shall
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keep records and books of all receipts and sales, together with invoices, hills of lading, copies
of billsof sale, and other pertinent papers and documents. Such books and records and other
papersand documentsshall, at all timesduring businesshours of the day, be subject to inspection
by the secretary of revenue or the secretary’ sduly authorized agents and employeesto determine
the amount of tax due. Such books and records shall be preserved for a period of three years
unlessthe secretary of revenue, in writing, authorized their destruction or disposal at an earlier

date.
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Thisbill hasbeen extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: The Committee on Commerce at the request of the Governor

FOR AN ACT ENTITLED, An Act to regulate unsolicited el ectronic commerce.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 37-24-6 be amended by adding thereto aNEW SUBDIVISION to read as
follows:

Send or cause to be sent an unsolicited commercial electronic mail message that does not
include in the subject line of such message "ADV:" asthefirst four characters. If the message
containsinformation that consistsof explicit sexual material that may only beviewed, purchased,
rented, leased, or held in possession by anindividual elghteen years of age and older, the subject
line of each message shall include "ADV:ADLT" asthe first eight characters. An unsolicited
commercial electronic mail message does not include a message sent to a person with whom the
initiator has an existing personal or business relationship or a message sent at the request or

express consent of the recipient.

350 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.027 per page. V Deletions from existing statutes are indicated by eversirikes.
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Introduced by: The Committee on State Affairs at the request of the Governor

1 FOR AN ACT ENTITLED, An Act to protect the children of South Dakota against sexual

2 exploitation by criminalizing certain conduct involving children and the internet, to provide
3 for civil remedies, to require certain people to report suspected violations, and to revise
4 certain provisions regarding the unlawful use of computers.

5 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

6 Section 1. That § 22-22-22 be repeal ed.
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Section 4. That 8§ 22-22-24 be amended to read as follows:

22-22-24. Any person who sells, or displays for sale, any book, magazine, pamphlet, dide,

photograph, ef film, or electronic or digital media image depicting a minor trder-the-age-of

sxteerryears engaging in aprohibited sexual act, or engaging in an activity that involves nudity,

or in the smulation of any such act is guilty of a Class 6 felony.

Section 5. That § 22-19A-1 be amended to read as follows:

22-19A-1. Any person:

(1)
(2)

Who willfully, malicioudy, and repeatedly follows or harasses another person; e

Who makes a credible threat to another person with the intent to place that personin
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reasonable fear of death or great bodily injury; or

(3  Who willfully, malicioudy, and repeatedly harasses another person by means of any
verbal, electronic, digital media, mechanical, telegraphic, or written communication;

isguilty of the crime of stalking. Stalking isa Class 1 misdemeanor.

Section 6. That chapter 22-22 be amended by adding thereto a NEW SECTION to read as

follows:

Termsused in this Act mean:

(1) "Adult," aperson eighteen years of age or older;

(2) "Child pornography," any image or visual depiction of aminor engaged in prohibited
sexual acts,

(3) "Child" or "minor," any person under the age of eighteen years,

(4) "Computer," an electronic, magnetic, optical, electrochemical, or other high-speed
data processing device performing logical, arithmetic, or storage functions and
includes any data storage facility or communications facility directly related to or
operating in conjunction with such device, including wireless communication devices
such as cdlular phones. The term also includes any on-line service, internet service,
or internet bulletin board;

(5) "Deviant sexual intercourse," sexual conduct between persons not married to each
other conssting of contact between the penis and the anus, the mouth and the penis,
or the mouth and the vulva;

(6) "Digital media,” any electronic storage device, including a floppy disk or other
magnetic storage device or any compact disc that has memory and the capacity to
store audio, video, or written materials,

(7)  "Harmful tominors," any reproduction, imitation, characterization, description, visual
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depiction, exhibition, presentation, or representation, of whatever kind or form,
depicting nudity, sexual conduct, or sexual excitement if it:

(@)  Predominantly appealsto the prurient, shameful, or morbid interest of minors;

(b) Ispatently offensveto prevailing standards in the adult community asawhole
with respect to what is suitable material for minors; and

(c) Taken asawhole, iswithout serious literary, artistic, political, or scientific
value for minors.

This term does not include a mother's breast-feeding of her baby;

"Masochism,” sexual gratification achieved by a person through, or the association

of sexual activity with, submisson or subjection to physical pain, suffering,

humiliation, torture, or desth;

"Nudity," the showing or the s mulated showing of the humanmaleor female genitals,

pubic area, or buttocks with less than afully opagque covering; or the showing of the

female breast with lessthan a fully opague covering of any portion thereof below the

top of thenipple; or the depiction of covered malegenitalsinadiscernibly turgid state

for the purpose of creating sexual excitement. Thisterm does not include a mother's

breast-feeding of her baby irrespective of whether or not the nippleiscovered during

or incidental to feeding;

"Obscene," the status of material which:

(@) Theaverageperson, applying contemporary community standards, wouldfind,
taken as awhole, appealsto the prurient interest;

(b)  Depictsor describes, in a patently offensive way, prohibited sexual acts; and

(c) Takenasawhole, lacks seriousliterary, artigtic, political, or scientific value.

Thisterm does not include a mother's breast-feeding of her baby;
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"Person,” includes individuals, children, firms, associations, joint ventures,
partnerships, estates, trusts, businesstrusts, syndicates, fiduciaries, corporations, and
all other groups or combinations;
"Sadism," sexual gratification achieved through, or the association of sexual activity
with, theinfliction of physical pain, suffering, humiliation, torture, or death,
"Sadomasochistic abuse,” flagellation or torture by or upon aminor, or the condition
of being fettered, bound, or otherwise physcally restrained, for the purpose of
deriving sexual satisfaction, or satisfaction brought about as a result of sadigtic
violence, from inflicting harm on another or receiving such harm onesdlf;
"Sexual battery," oral, anal, or vaginal penetration by, or unionwith, the sexual organ
of another or theanal or vaginal penetration of another by any other object. Thisterm
does not include an act done for a bona fide medical purpose;
"Sexual bedtiality,” any sexual act, actual or smulated, between a person and an
animal involving the sex organ of the one and the mouth, anus, or vagina of the other;
"Prohibited sexual act," actual or smulated sexual intercourse, deviant sexual
intercourse, sadism, masochism, sexual bedtiality, incest, masturbation, or
sadomasochistic abuse; actual or smulated exhibition of the genitals or the pubic or
rectal area in a lewd or lascivious manner; actual physical contact with a person's
clothed or unclothed genitals, pubic area, buttocks, or, if such person is a female,
breast with theintent to arouse or gratify the sexual desire of either party; defecation
or urination for the purpose of creating sexual excitement inthe viewer; or any act or
conduct which constitutes sexual battery or smulates that sexual battery is being or
will be committed. The term includes encouraging, aiding, abetting or enticing any

person to commit any such acts as provided in this subdivision. The term does not
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include a mother's breast-feeding of her baby;
"Sexual excitement,” the condition of the human male or female genitalsif in a sate
of sexual stimulation or arousal;
"Sexually oriented material," any book, article, magazine, publication, visual depiction
or written matter of any kind or any drawing, etching, painting, photograph, motion
picture film, or sound recording that depicts sexual activity, actual or smulated,
involving human beings or human beingsand animals, that exhibits uncovered human
genitals or the pubic region in alewd or lascivious manner, or that exhibits human
male genitalsin adiscernibly turgid state, even if completely and opaquely covered;
"Simulated,” the explicit depiction of conduct described in subdivison (16) of this
section that creates the appearance of such conduct and that exhibits any uncovered
portion of the breasts, genitals, or anus,
"Visual depiction,” any developed and undeveloped film, photograph, dide and
videotape, and any photocopy, drawing, printed or written material, and any data
stored on computer disk, digital media, or by electronic means that are capable of

conversion into a visual image.

Section 7. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as

follows:

A person is guilty of possessing, manufacturing, or distributing child pornography if the

person:

(1)

(2)

Creates any visual depiction of aminor engaging in a prohibited sexual act, or inthe
smulation of such an act;
Causes or knowingly permitsthe creation of any visual depiction of aminor engaged

in a prohibited sexual act, or in the smulation of such an act; or
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(3 Knowingly possesses, distributes, or otherwise disseminates any visual depiction of

aminor engaging in a prohibited sexual act, or in the smulation of such an act.

Consent to performing these proscribed acts by a minor or a minor's parent, guardian, or
custodian, or mistake as to the minor'sage isnot a defense to a charge of violating this section.

A violation of this section is a Class 4 felony. If a person is convicted of a second or
subsequent violation of this section within fifteen years of the prior conviction, theviolation is
aClass3feony. Further, the court shall order amental examination of the person. The examiner
shall report to the court whether treatment of the person isindicated.

Section 8. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as
follows:

A personisquilty of sexual exploitation of aminor if the person causesor knowingly permits
aminor to engage in an activity that:

() Isharmful to minors, or in the smulation of such an activity;

(2) Involvesnudity, or in the smulation of such an activity; or

(3) Isobscene, or in the smulation of such an activity.

Consent to performing these proscribed acts by a minor or a minor's parent, guardian, or
custodian, or mistake as to the minor's age is not a defense to a charge of violating this section.

A violation of this section is a Class 6 felony. If a person is convicted of a second or
subsequent violation of this section within fifteen years of the prior conviction, the violation a
Class5 feony. Further, the court shall order amental examination of the person. The examiner
shall report to the court whether treatment of the person isindicated.

Section 9. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as
follows:

Termsusad in section 10 of this Act mean:
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() "Minor," aperson fifteen years of age or younger; and

(2) "Solicit,” to seduce, lure, entice or persuade, or attempt to seduce, lure, entice or
persuade a specific person by telephone, in person, by letter, by usng a computer or
any other electronic means.
Section 10. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as
follows:
A person isguilty of solicitation of a minor if the person eighteen years of age or older:
(1)) Solicitsaminor, or someone the person reasonably believesisaminor, to engagein
a prohibited sexual act; or

(2) Knowingly compiles or transmits by means of a computer; or prints, publishes or
reproduces by other computerized means; or buys, sells, receives, exchanges or
disseminates, any notice, statement or advertisement of any minor's name, telephone
number, place of residence, physical characteristicsor other descriptiveor identifying
information for the purpose of soliciting a minor or someone the person reasonably
believesisaminor to engage in a prohibited sexual act.

The fact that an undercover operative or law enforcement officer was involved in the
detection and investigation of an offense under this section does not constitute a defense to a
prosecution under this section.

Consent to performing a prohibited sexual act by a minor or a minor's parent, guardian, or
custodian, or mistake asto the minor's ageis not a defense to a charge of violating this section.

A violation of this section is a Class 6 felony. If a person is convicted of a second or
subsequent violation of this section within fifteen years of the prior conviction, the violation is

aClass5feony. Further, the court shall order amental examination of the person. The examiner
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shall report to the court whether treatment of the person isindicated.

Section 11. That 8 22-22-30 be amended to read as follows;

22-22-30. For the purposes of 88§ 22-22-31 to 22-22-39, inclusve, asex crimeisany of the

following crimes regardless of the date of the commission of the offense or the date of

conviction:

(1) Rapeassetforthin§22-22-1;

(2)  Sexual contact with a minor under sixteen as set forth in § 22-22-7 if committed by
an adult and the adult is convicted of a felony;

(3)  Sexua contact with a person incapable of consenting as set forth in § 22-22-7.2 if
committed by an adult;

(4) Incest asset forth in § 22-22-19.1 if committed by an adult;

(5) Possessing,
manufacturing, or distributing child pornography as set forth in section 7 of thisAct;

(6) Sale of child

(7) 4 Sexual exploitation of
aminor as set forth in section 8 of this Act;

(8) Kidnapping, as st forth in § 22-19-1, if the victim of the criminal act isa minor;

(9)  Promotion of progtitution of a minor as set forth in subdivison 22-23-2(2);

(20) Criminal pedophilia as st forth in § 22-22-30.1;

(11) Feony indecent exposure asset forthinformer § 22-24-1 or indecent exposure as set
forthin § 22-24-1.2;

(12) Sdlicitation of a minor as set forth in section 10 of this Act;

(13)

An attempt to commit any of the crimes listed in this section; or
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13)(14) Any crime committed in a place other than this state which would constitute
a sex crime under this section if committed in this state.
Section 12. That § 23A-27-14.1 be amended to read as follows:
23A-27-14.1. Notwithstanding 88 23A-27-14 and 23A-27-17, aany personwho hasreceived
an order pursuant to 8§ 23A-27-13 for a conviction of subdivison 22-22-1(1), subdivison

22-22-1(5) or § 22-22-7, or violations of sections4, 7, 8, and 10 of thisAct, who islicensed or

seeks to be licensed as a certified teacher may have his or_her application refused or license
revoked as provided in § 13-42-10.

Section 13. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as
follows:

Any person, not a citizen or resdent of this state, whose actions or conduct constitute a
violation of this Act, and whose actions or conduct involve a child residing in this state, or
someone the person reasonably believesisachild resding inthis state, isfor the purpose of this
Act deemed to be transacting business in this state and by that act:

(1) Submits to the juridiction of the courts of this state in any civil proceeding

commenced under this Act; and

(2) Congtitutes the secretary of state as agent for service of legal processin any civil

proceeding commenced under thisAct; and consentsthat serviceof legal processshall
be made by serving a copy upon the secretary of state or by filing a copy in the
secretary of state's office, and that this service shall be sufficient serviceif, within one
day after service, notice of the serviceand acopy of the process are sent by registered
mail by plaintiff to the person at the person's last-known address and proof of such
mailing filed with the clerk of court within one day after mailing.

The service of legal process upon any person who issubject to the jurisdiction of the courts
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of this state, as provided in this section, may also be made by personally serving the summons
upon the person outside this state with the same force and effect as though summons had been
personally served within this state. Such service shall be made in like manner as service within
thisstate. No order of court isrequired. An affidavit of the server shall befiled stating the time,
manner and place of service. The court may consder the affidavit, or any other competent
proofs, in determining whether service has been properly made.

Section 14. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as

follows:

Any person, except aminor, who knowingly participates in any conduct proscribed by this

Act isliablefor civil damages.

Section 15. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as

follows:

Any of the following persons may bring an action for damages caused by another person's

conduct as proscribed by this Act:

(1)) Thechild,

(2) A parent, legal guardian, or sibling of a victimized child;

(3 A medical facility, insurer, governmental entity, employer, or other entity that funds
atreatment program or employee ass stance program for the child or that otherwise
expended money or provided services on behalf of the child;

(4) Anypersoninjured asaresult of thewillful, reckless, or negligent actions of aperson
who knowingly participated in conduct proscribed by this Act.

If the parent or guardian is named as a defendant in the action, the court shall appoint a

gpecial guardian to bring the action on behalf of the child.

Section 16. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as
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Any person entitled to bring an action under section 15 of this Act may seek damagesfrom

any person, except a minor, who knowingly participated in the production or in the chain of

distribution of any visual depiction proscribed by this Act.

Section 17. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as

follows:

Any person entitled to bring an action under section 15 of this Act may recover all of the

following damages.

(1)

(2)

3)
(4)
(5)

Economic damages, including the cost of treatment and rehabilitation, medical
expenses, |lossof economicor educational potential, lossof productivity, absenteeism,
support expenses, accidents or injury, and any other pecuniary loss proximately
caused by the proscribed conduct;

Noneconomic damages, including physical and emotional pain, suffering, physical
impairment, emotional distress, mental anguish, disfigurement, lossof enjoyment, loss
of companionship, services, and consortium, and other nonpecuniary losses
proximately caused by the proscribed conduct;

Exemplary damages,

Attorneys fees;, and

Dishursements.

Section 18. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as

follows:

Two or more persons may join in one action under this Act as plaintiffsif their respective

actions have at least one common occurrence of proscribed conduct under this Act and if any

portion of the period of such conduct overlapswith the period for every other plaintiff. Two or
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more persons may bejoined in one action under thisAct asdefendantsif those personsareliable
to at least one plaintiff.

Section 19. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as
follows:

Any person against whom a judgment has been rendered under this Act is not eligible to
exempt any property, of whatever kind, from process to levy or process to execute on the
judgment. Any assets sought to satisfy ajudgment under this Act that are named in aforfeiture
action or have been seized for forfeiture by any state or federal agency may not be used to satisfy
a judgment unless and until the assets have been released following the conclusion of the
forfeiture action or released by the agency that seized the assets.

Section 20. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as
follows:

Any action for damages under this Act shall be commenced within six years of the time the
plaintiff knew, or had reason to know, of any injury caused by violations of this Act. The
knowledge of a parent, guardian, or custodian may not be imputed to the minor.

For a plaintiff, the statute of limitations under this section is tolled while any potential
plaintiff isincapacitated by minority.

Section 21. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as
follows:

On motion by agovernmental agency involved in an investigation or prosecution, any civil
action brought under this Act shall be stayed until the completion of the criminal investigation
or prosecution that gave riseto the motion for astay of the action. The statute of limitations as
provided in section 20 of this Act shall betolled for the time any such stay isin effect.

Section 22. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as
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Any personwho isconvicted of an offense under thisAct shall forfeit to the statethe person's

interest in the following and no property right existsin them:

(1)

(2)

3)

(4)

(5)

(6)

(7)

Any photograph, film, videotape, book, digital mediaor visual depictionthat hasbeen
manufactured, distributed, purchased, possessed, acquired, or received inviolation of
this Act;

Any material, product, and equipment of any kind that isused or intended for usein
manufacturing, processing, publishing, selling, possessing, or distributing any visua
depiction proscribed by this Act;

Any property that isused, or intended for use, asa container for property described
insubdivisons (1) and (2) of this section, including any computersand digital media;
Any conveyances including aircraft, vehicles, or vessals, that transport, possess, or
conceal, or that isused, or intended for use, to transport, or in any manner facilitate
the transportation, sale, receipt, possession or concealment of any visual depiction
proscribed under this Act;

Any book, record, and research, including microfilm, tape, and data that is used, or
intended for use, in violation of this Act;

Any funds or other things of value used for the purposes of unlawfully purchasing,
attempting to purchase, distributing, or attempting to acquireor distribute any visual
depiction proscribed by this Act;

Any asset, interest, profit, income, and proceed acquired or derived from the unlawful
sale or purchase, attempted sale or purchase, distribution, or attempted distribution

of any visual depiction proscribed by this Act.

Any property described in subdivison (1) of this section shall be deemed contraband and
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shall be summarily forfeited to the state. Any other property seized and forfeited shall be used
to reimbursetheactual costs of the criminal investigation and prosecution. Any amount over and
above the amount necessary to reimburse for the investigation and prosecution shall be used to
satisfy any civil judgments. The secretary of the Department of Social Servicesshall promulgate
rules, pursuant to chapter 1-26, to implement the distribution of seized and forfeited assets.

Section 23. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as
follows:

Any personworking at or for aninternet service provider or other electronic communication
servicewho hasknowledgeof or observes, withinthe scope of the person'sprofessional capacity
or employment, a visual depiction that depicts a minor whom the person knows or reasonably
should know to be under the age of eighteen, engaged in prohibited sexual acts or in the
smulation of prohibited sexual acts, shall report the depiction to his or her employer or
supervisor. The depiction shall then be reported to an appropriate law enforcement agency as
soon as reasonably possible. The provider need not report to law enforcement depictions
involving mere nudity of the minor, but shall report visual depictionsinvolving prohibited sexual
acts. This section may not be construed to require a provider to review all visual depictions
received by subscribersor handled by the provider within the provider's professional capacity or
employment.

It is unlawful for any owner or operator of a computer on-line service, internet service, or
local internet bulletin board service knowingly to permit a subscriber to utilize the service to
produce or reproduce visual depictions of prohibited sexual acts with a minor.

A violation of this section is a Class 1 misdemeanor. However, a violation of this section
does not congtitute grounds for a civil action for damages against any person.

Section 24. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as
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follows:

Any person working at or for acommercial film and photograph print processor who has
knowledge of or observes, within the scope of the processor's professonal capacity or
employment, afilm, photograph, video tape, negative, dideor other visual depiction that depicts
aminor whom the processor knows or reasonably should know to be under the age of eighteen,
engaged in prohibited sexual acts or in the smulation of prohibited sexual acts, shall report the
depiction to his or her employer or supervisor. The depiction shall then be reported to an
appropriate law enforcement agency as soon as reasonably possible. The processor need not
report to law enforcement depictions involving mere nudity of the minor, but shall report visual
depictions involving prohibited sexual acts. This section may not be construed to require a
processor to review all films, photographs, videotapes, negatives, or dides delivered to the
processor within the processor's professional capacity or employment.

It isunlawful for any owner or operator of a photography or film studio, photograph or film
devel oping service, photograph or film reproducing service, or video to filmreproducing service
knowingly to permit any person to utilize photograph or film reproduction or development
servicesto produce or reproduce visual depictions of prohibited sexual acts with a minor.

A violation of this section is a Class 1 misdemeanor. However, a violation of this section
does not congtitute grounds for a civil action for damages against any person.

Section 25. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as
follows:

Any commercial computer repair technician who has knowledge of or observes, within the
scope of the technician's professional capacity or employment, a film, photograph, video tape,
negative, dide or other visual depiction of a minor whom the technician knows or reasonably

should know to be under the age of eighteen, engaged in prohibited sexual acts or in the
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smulation of prohibited sexual acts, shall report the depictionto anappropriatelaw enforcement
agency as soon as reasonably possible. The computer repair technician need not report to law
enforcement depictions involving mere nudity of the minor, but shall report visual depictions
involving prohibited sexual acts. Thissection may not be construed to require acomputer repair
technician to review all data, disks, or tapes delivered to the computer repair technician within
the computer repair technician’s professional capacity or employment.

A violation of this section is a Class 1 misdemeanor. However, a violation of this section
does not constitute grounds for a civil action for damages against any person.

Section 26. That chapter 22-22 be amended by adding thereto aNEW SECTION to read as
follows:

ThisAct doesnot apply to the performance of official duties by any law enforcement officer,
court employee, attorney, licensed physician, psychologist, social worker, or any person acting
at thedirection of alicensed physician, psychol ogist, or social worker inthe course of abonafide
treatment or professional education program.

Section 27. That 8 43-43B-1 be amended to read as follows;

43-43B-1. A personisguilty of unlawful use of a computer system, software, or data if ke

the person:

(1) Knowingly obtains the use of, or accesses or exceeds authorized access to, a

computer system, or any part thereof, without the consent of the owner;

(2) Knowingly &

owher—or obtains the use of, accesses, or exceeds authorized access to, a computer

system, or any part thereof, without the consent of the owner, and the access or use

includes access to confidential data or material;

(3 Knowingly
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computer system, or uses or discloses to another, or attempts to use or disclose to

another, the numbers, codes, passwords, or other means of access to a computer

system without the consent of the owner:;

(4) Knowingly ¢S

inhibits access to software or data without the consent of the owner;

(5) Knowingly disrupts, denies, or inhibitsaccessto acomputer system, without consent

of the owner;

(6) Knowingly modifies, changes, or alters software or data, without the consent of the

owner;

(7)  Knowingly obtainsuse of, alters, accesses, or exceedsauthorized accessto, destroys,

disables, or inhibits access to a computer system, as part of a deception for the

purpose of obtaining money, property, or services from the owner of a computer

system, or any third party;

(8) Knowingly destroysor disablesacomputer system, without consent of the owner; or

(9) Knowingly destroys or disables software or computer data, without consent of the

owner.
Section 28. That 8§ 43-43B-2 be amended to read as follows;

43-43B-2. Terms used in this chapter;tintessthe-context-regairesotherwise; mean:

(1) "Access" toingruct, communicatewith, storedatain, retrieve datafrom aeemptiter;
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(2)

3)

(4)

(5A)
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computer system-er-eomptiternetwork;
"Computer,” an internally programmed, general purpose digital device capable of
automatically accepting data, processing data and supplying the results of the
operation;
"Computerprogram Software," aseriesof coded instructionsor statementsinaform
acceptable to acomputer system, which causes the computer system to process data
in order to achieve a certain result;

"Computer system," 8

other-devicescthudingbutrothmitedto includesany computer, computer network,

other related device, data input and output and storage devices, and data

communicationslinks;

"Computer network," a set of related, connected network electronics and

communications links that allows any computer system to communicate with any

other computer system;

"Data," digitized information inany form that may be accessed by acomputer system,

regardiess of whether the information is in transmisson or stored on a computer

system, diskette, compact diskette, cd-rom, tape, or in any other medium;

"Destroy," to make unusable, render inoperable, render unable to accept or process

data, or supply results, render unable to perform data processing tasks or cause

computer networks to be unable to transfer data between computer sysems for any

amount of time.

Section 29. That 8§ 43-43B-3 be amended to read as follows;

43-43B-3.
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tsguitty-of Violations of the provisions of § 43-43B-1 are punishable asfollows:.

(1) Foraviolation of subdivison (1), a Class 1 misdemeanor;

(2) For aviolation of subdivision (2) or (3), a Class 6 felony;
(3) For aviolation of subdivision (4), aClass 5 felony;
(4) For aviolation of subdivison (5) or (6), a Class 4 felony;
(5) For aviolation of subdivision (8) or (9), a Class 3 felony;
(6) Foraviolation of subdivison (7), a Class 2 felony.

Section 30. That § 43-43B-4 be repealed.

Section 33. That 8 22-22-25 be amended to read as follows;

22-22-25. Seetrons22-22-23-and Section 22-22-24 shatt and sections 7, 8, and 10 of thisAct

do not apply to the sdlling, lending, distributing, exhibiting, giving away, showing, possessing,

or making of films, photographs, or other materials involving only nudity, if steh the materials
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1 aremadefor and have a serious literary, artistic, educational, or scientific value.



