State of South Dakota

SEVENTY-NINTH SESSION

LEGISLATIVE ASSEMBLY, 2004
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SENATEBILL NO. 87

Introduced by: Senator Napoli

FOR AN ACT ENTITLED, An Act to create the board of postsecondary community education
and to revise certain provisions related to postsecondary technical institutes.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

Section 1. Thereishereby created the Board of Postsecondary Community Education. The
board shall consist of five members appointed by the Governor and confirmed by the Senate as
follows: two members shall represent the various businesses and industries in South Dakota;
two members shall represent education, at least one of whom shall be a representative of the
Board of Regents; and one member shall be an at-large member. All members shall be South
Dakota residents and shall serve four-year terms. No member may serve more than two
consecutive full terms. No more than three members of the board may be of the same political
party.

Section 2. If avacancy occursas provided in § 3-4-1, the Governor shall appoint a member
to fill the vacancy, and the appointee shall serve for the balance of the unexpired term, unless
the Senate at the next legislative session fails to confirm the appointee. If the Senate fails to
confirm the interim appointee, the appointee shall serve until the last day of March and the

Governor shall designate a new appointee to serve the remainder of the term, subject to
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-2- SB 87
confirmation by the Senate at the next legislative session.

Section 3. The Board of Postsecondary Community Education shall meet at |east four times
ayear. At itsfirst meeting, and then annually thereafter, the board shall elect, from among its
members, a president, whose term of office is one year. The affirmative vote of a maority of
the members of the board is required for official actions. The board shall record its minutes,
which are open to the public. M eetings of the board are open meetings pursuant to chapter 1-25.
Any member of the board may administer oaths and examine witnesses if necessary in the
performance of the duties of the board.

Section 4. The Board of Postsecondary Community Education has control of the public
postsecondary technical institutes defined in chapter 13-39 and is established within the
Department of Education. The board is classified as a management board for purposes of per
diem and expenses pursuant to 8§ 4-7-10.4. Control of any postsecondary technical institute in
existence on the effective date of this Act is transferred to the postsecondary board.

Section 5. The Board of Postsecondary Community Education shall appoint an executive
director of postsecondary community education, who shall beafull-time employee of the board.
Theexecutivedirector shall have agraduate degree from arecognized college or university and
shall, by training and experience, befamiliar with the operationsand problems of postsecondary
vocational and community college institutions. The executive director has general control and
supervision over postsecondary vocational and community collegeeducationand shall carry out
the directives of the board and be under the board's general jurisdiction and supervision.

Section 6. That § 13-49-1 be amended to read as follows:

13-49-1. The control of the public postsecondary educational institutions of the state
offering college credit which are sustained wholly or in part by the state, excluding

postsecondary technical institutes defined in chapter 13-39, shall be vested in a board of nine
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members, designated as the Board of Regents. The members shall be appointed by the

Governor, by and with the consent of the Senate.
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Section 7. That § 13-39-1.2 be amended to read as follows:

13-39-1.2. Terms used in this chapter, mean:

(1) "Adult vocational education," the training provided to upgrade or update the
occupational skills of persons who are preparing to, or have aready, entered an
occupation;

(2) "Center board," thegoverning body of amulti-district center for secondary vocational

education;

(3) "Community college education,” postsecondary educational programs including

associate degree programs, certificate programs, and other programs that do not

culminate in a baccalaureate degree from the program. Certain community college

education programs may be designed to transfer to a baccalaureate program at

another postsecondary institution;

(4) "Director," the director of secondary vocational education;

3)(5) "Division," the Division of Education Services and Resources of the Department of
Education;

(6) "Executivedirector," the executive director of postsecondary community education;

©)(7) "Facilities," buildings, rooms, property, and permanent equipment, including
vehicles, used to provide vocational education;

£5)(8) "LEA," aloca education agency limited to public school districts and the legal
entities that a school district is authorized to establish;

£6)(9) "Multi-district center," amulti-district secondary occupational vocational education

center,;
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(10) "Multi-usefacility," astructure or part of astructurefor student or faculty use
as alounge area, cafeteria, classroom, or large group area not operated as a
student union building in which student fees are charged and utilized to pay
for construction and maintenance of a facility under the direct or indirect
control of the students;
B8)(11) "Participating district,” aschool district which has voting representation on a
multi-district center board;

(12) "Postsecondary board," the Board of Postsecondary Community Education;

9(13) "Postsecondary technical institute,” a public nonprofit school legally

authorized to provide public postsecondary technteat vocational and

community college education which does not culminate in a baccalaureate

degree at that school;

16)(14) "Secretary,” the state secretary of education;

@H(15) "State board,” the South Dakota Board of Education;

2(16) "V ocational education," organized programs at the secondary, postsecondary,
or adult levels directly related to the preparation of individuals for paid or
unpaid employment, or for the additional preparation for a career requiring
other than a baccal aureate or advanced degree.

Section 8. That § 13-3-1.4 be amended to read as follows:

13-3-1.4. Subject to policies established by the South Dakota Board of Education, the

secretary of the Department of Education hasgeneral supervisionover all accredited elementary

and secondary schools ang-postsecondary-technteatastitttes in the state, including adutt

secondary vocational education, kindergarten, preschool, and summer schools.

Section 9. That § 13-1-12.1 be amended to read as follows:
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13-1-12.1. The South Dakota Board of Education shall adept promulgate rules pursuant to
chapter 1-26 to establish standardsfor the classification and accreditation of schoolswithinthis
state, to establish standards for preparation of certified personnel, to set forth procedures for
determining theeligibility of school districtsto receive state foundation aid effective January 1,
1997, to adopt policies and rules necessary to establish standards and procedures for

voeation-technical secondary vocationa education and to establish minimum curriculum

requirements for all public and nonpublic schools within the state.

Section 10. That § 13-39-8 be amended to read as follows:

13-39-8. Notwithstanding § 13-15-2, the general control and supervision over secondary
vocational education as provided in this chapter is the duty of the director of secondary

vocational education under the direction of the secretary of education-ane-ettitral-affairs.

Section 11. That § 13-39-9 be amended to read as follows;

13-39-9. Thedirector of secondary vocational education hasgeneral control and supervision

over al vocational educationin all public secondary school s-ptbhe-postsecondarytistittttons
net-tnder-the-control-of the Boarc-of Regents and all other vocational education functions

assigned to-him by the secretary of education.
Section 12. That § 13-39-12 be amended to read as follows:

13-39-12. The secretary of education and the executivedirector of postsecondary community

education may cooperate on behalf of the South Dakota Board of Education and the Board of

Postsecondary Community Education, respectively, with federal agenciesin the administration

of any acts of Congress relating to vocational and community college education.

Section 13. That § 13-39-13 be amended to read as follows;

13-39-13. The secretary of education and the executivedirector of postsecondary community

education may enter into contracts and agreements with any agency of the United States
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government or any agency of the state government or its political subdivisionsfor the purpose

of vocational or community college education, receive grants of federal fundsfor vocational or

community college education and expend those funds under rules adepted promulgated,

respectively, by the South Dakota Board of Education or the Board of Postsecondary

Community Education pursuant to chapter 1-26.

Section 14. That § 13-39-17.1 be amended to read as follows:

13-39-17.1. Thetivision Department of Education, on behalf of the Board of Postsecondary

Community Education, may collect fees for credentialing postsecondary technical institute

teachers. The diviston-shal-credit-att funds generated by these fees to shall be deposited in a

fund known as the postsecondary technical institute credentialing fund to be administered by

the state treasurer. A Any payment from this fund +s may only be by voucher submitted to the
statetreasurer and islimited to promulgation of rules, forms, and incidental administrative costs
associated with the credentialing of postsecondary technical ingtitute teachers.

Section 15. That § 13-39-18 be amended to read as follows:

13-39-18. The executive director of postsecondary community education shall submit all

reguests for new postsecondary vocational or community college education programs from the

postsecondary technical institutes in the state to the state—board Board of Postsecondary

Community Education for action.

Section 16. That § 13-39-19 be amended to read as follows:

13-39-19. The secretary of education may distribute funds appropriated te—him by the
Legislature or granted by any federa agency to the state in accordance with chapter 4-8B, for
vocational education in public secondary aneHpestsecondary-techrieaHnstitttes schoolsin the
state in accordance with a state plan or plans adopted by the South Dakota Board of Education.

Theexecutivedirector of postsecondary community education may distributefundsappropriated
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or granted, in accordancewith chapter 4-8B, for postsecondary vocational or community college

education in accordance with plans by the Board of Postsecondary Community Education. The

aid disbursed to the different schools and technical institutes of the state and al expenses

incurred in the administration of the provisions of any federal acts relating to vocationa or

community college education shall be paid out of the funds of the secretary or the executive

director appropriated for that purpose and from the federal funds allotted to the State of South
Dakotafor similar purposes. The state treasurer is the custodian of all money paid to the state

from federal appropriationsfor the purpose of vocational or community college education, and

shall disburse the funds on warrantsissued by the state auditor upon vouchers approved by the

director of secondary vocationa education or the executive director of postsecondary

community education. The secretary of education shall authorize the director of secondary

vocational education to submit vouchersto the state auditor for the amount payabl e as state and

federal aid to each school approved under the provisions of this chapter. The executive director

of postsecondary community education shall submit vouchersto the state auditor for the amount

payable as state and federa aid to each technical institute approved under the provisions of this

chapter. Upon receipt of the vouchers, the state auditor shall draw warrants on the state treasury
infavor of thetreasurer of the public secondary and school or postsecondary technical institute

for the sum approved by the secretary or executive director.

Section 17. That § 13-39-21 be amended to read as follows;

13-39-21. The director of secondary vocational education and the executive director of

postsecondary community education shall prescribe a uniform system for gathering and

reporting vocational education data.
Section 18. That § 13-39-26 be amended to read as follows;

13-39-26. The provisions of this chapter do not apply to private business schools or private
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vocational institutions except that the secretary of education, the executive director of

postsecondary community education, and LEAsmay enter into contractswith these schoolsand

institutions to provide vocational and community college education.

Section 19. That § 13-39-28 be amended to read as follows;

13-39-28. Anyone who may profit from the vocational or community college education

course to which the person applies may be enrolled upon application and acceptance in
accordancewith the provisionsof 88 13-39-1.2 to 13-39-29, inclusive, and as prescribed by the

South Dakota Board of Education or the Board of Postsecondary Community Education.

Section 20. That § 13-39-29 be amended to read as follows;

13-39-29. The secretary of education, through the director, and the executive director of

postsecondary community education may receive, acquire, have charge of, and operate all

properties for the purposes authorized in this chapter. The secretary or executive director may

acquire by gift, subject to the provisions of § 5-24-12, or purchase real and personal property

for the use of vocational or community college education and may dispose of or transfer the

same-whenever property if the purposes of this chapter are benefited. The secretary may not
purchase, lease, sell, encumber, or aienate any real property without the consent and prior
approval of the Legidature.

Section 21. That § 13-39-34 be amended to read as follows;

institute may be formed at the request of alocal entity as provided in this section or by request

of the Board of Postsecondary Community Education subject to approval by the Legidature.

Any county, municipality, LEA, or nonprofit corporation may petition the state Board of

Postsecondary Community Education pursuant to 88 13-39-35t0 13-39-36, inclusive, requesting
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that a postsecondary technical institute be established. The state board may conduct hearings,

investigate school records, and secure other data relating to the proposed postsecondary
technical institute, its geographical |ocation, the demography and economy of the area, and any
other factsrelating to the proposed postsecondary technical institute which the stete board may
consider appropriate.

Section 22. That § 13-39-35 be amended to read as follows:

13-39-35. If the South-Dakotaboard-of—education Board of Postsecondary Community

Education finds that the etassifieatiorpetitionecHor proposed postsecondary technical institute
would further the educational interests of the state, more nearly equalize the educational

opportunities in certain phases of technteat vocational or community college education to

personsin this state who are of the age and maturity to pursue study in preparation for entering
the labor market, be of potential benefit to persons in al communities of the state, and is
otherwise in accordance with the plans of the state board, it may recommend the petition be

approved by the Legislature. In addition, the postsecondary board, without a petition by alocal

entity, may petition the L egis atureto approve the creation of postsecondary technical institute.

Section 23. That § 13-39-35.1 be amended to read as follows:
13-39-35.1. If the Legislature approves the petition by passing a joint resolution, an=EA

may the Board of Postsecondary Community Education may establish and operate a

postsecondary technical institute.

seetion: The joint resolution shall specify the duties, powers, and characteristics of the

postsecondary technical institute. A school established pursuant to thissectionisadistinct legal

entity separate and apart from the LEA, county, municipality, or nonprofit corporation that
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petitioned for its establishment. The postsecondary board and the executive director shall

conduct general supervision as provided in 8 13-39-37 and in the rules adopted pursuant to

chapter 1-26 by the board.

Section 24. That § 13-39-35.2 be repeal ed.

Section 26. That § 13-39-37 be amended to read as follows;

13-39-37. The Board of Postsecondary

V ocational Education shall promulgaterules pursuant to chapter 1-26, to be administered by the

executive director, governing the operation and maintenance of postsecondary technical
instituteswhich will afford the people of the state, insofar as practicable, an equal opportunity

toacquireapublictechnteat vocational or community college education. Therulesmay provide

for the following:
(1)  Curriculum and standards of instruction and scholarship;
(2) Attendancerequirements, agelimitsof trainees, eligibility for attendance, and tuition

payments and other charges;
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Apportionment and distribution of funds made availableto the board for carrying out
the purposes of 88 13-39-34 to 13-39-39, inclusive;

Transportation requirements and payments;

General administrative matters;

The submission of the annual budget of the postsecondary technical institute which
shall include;butishettmitedto; adescription of programs, alist of staff positions,
and the amount for supplies and operating expenses associated with the programs
offered. Therules shall requirethe budget to include all operating costs of programs,
including those costsineligiblefor reimbursement from federal and statefunds, shall
state the procedure for amending and filing it-withthe divistonof-edueation-services
andresodrees and shall provide that failure to comply with the rules may result in
withholding of payments from federal and state funds;

The submission of plans ef+EAS for new construction or major renovation of

facilities eligible for reimbursement—Fherutesregardingthese-ptansshat-providea

The promotion and coordination of vocational and community collegeeducation; and

The duplication of programs.

TheBoard of Postsecondary Community Education may authorize postsecondary technical

institutes to offer college-level instruction eligible for transfer to associate, baccal aureate, or

advanced degree programs upon notification from the Board of Regentsthat it hasreviewed the

proposed collegiate courses under the same academic standards that it applies to collegiate

institutions under its control, including requirements relating to course content, testing, and

faculty credentials, and has determined that the proposed collegiate courses are appropriately
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offered to the public as college-level courses. Any authorization granted under this section

expiresif apostsecondary technical i nstitute changes course content, testing practices, or faculty

assignments from those reviewed and approved by the Board of Regents.

Section 27. That § 13-39-37.1 be repealed.

Section 28. That § 13-39-38 be amended to read as follows;

13-39-38. The secretary—of—edueatton executive director of postsecondary community

education shall apportion and distribute funds made available for postsecondary technical

institutes through a formula approved by the Seuth—DBakotaBoard-ofEduecatton Board of

Postsecondary Community Education to the HEAShavingfartsdictton—over postsecondary

technical institutesto assist in maintai ning and operating those schools. The use of thefundsare

subject to rulesadepted promul gated by the state board pursuant to subdivision 13-39-37(3) and

in accordance with the approved state plan for vocational and community college education.

Section 29. That § 13-39-39 be amended to read as follows;

13-39-39. The divison executive director of postsecondary community education shall

distribute funds to the postsecondary technical institutes under the provisions of § 13-39-38
from money appropriated tothetliviston for that purpose, and from federal fundsallotted to the
State of South Dakota for that purpose.

Section 30. That § 13-39-39.1 be repealed.
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Section 31. That § 13-39-65 be amended to read as follows;

13-39-65. The continuing contract provisions set forth in 88 13-43-9.1 to 13-43-11,
inclusive, do not apply to any person employed in apublic postsecondary technical institute. At
least sixty days prierte before the termination of an employee in a postsecondary technical

institute, the governingboard executive director of postsecondary community education shall

notify in writing the employee of sdeh the termination.
Section 32. That § 13-39-66 be amended to read as follows:

13-39-66. Any HEA postsecondary technical institute may enter into lease-purchase

agreements with the Health and Educationa Facilities Authority or the seeretary-of-edueation

executive director of postsecondary community education for capital improvements for the

design, acquisition, construction, equi pping or improvement of facilitiesthet-EA postsecondary

technical institute considers necessary or appropriate. In addition, the seeretary executive

director may enter into any lease-purchase agreement of such facilities either with an=EA a

postsecondary technical institute or the Health and Educational Facilities Authority.

Such lease-purchase agreements shall include such terms as the Health and Educational
Facilities Authority considers necessary, including without limitation, terms of default,
remedies, representations, and covenants of the lessee.

No suchlease-purchase agreementsareeffective until approved by the seeretary-of edueation

and-edtturalaffairs executive director. The term lease-purchase agreements as used in this
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section includes any sublease.
Section 33. That § 13-39-67 be amended to read as follows:
13-39-67. A lease-purchase agreement authorized by 8 13-39-66 may be for aterm of no

morethan thirty years, s

may provide
for the simultaneous conveyance of existing facilitiesto beleased-back with theimprovements
and other property being financed, may provide for al right, title, and interest of the authority

to be conveyed to the HEA postsecondary technical institute or the secretary-of—edueation

executive director of postsecondary community education upon payment or other discharge of

the bondsissued therefor, and may contain such other provisions as the authority and the state

beard Board of Postsecondary Community Education determine necessary or appropriate to

secure payment of amounts due under such agreements. No other statute may limit or otherwise

restrict the power and authority of antEA a postsecondary technical institute or the secretary

executive director to enter into such a lease-purchase agreement or govern the procedure by

which sueh the agreement is authorized.

Section 34. That § 13-39-68 be amended to read as follows;

13-39-68. The secretary—of—edueatton executive director of postsecondary community
education may contract with or enter into other agreements with the South Dakota Health and

Educational Facilities Authority, one or moretEAS postsecondary technical institutes, the state

treasurer or othersin order to pledge or otherwisetransfer al or any portion of tuition and other
student fees subject to deposit in the tuition subaccount in order to secure payments by any HEA

postsecondary technical institute or the seeretary executive director under a lease-purchase

agreement with the authority. Any such contract or other agreement may also provide for the
release from such pledge and lien of such amounts as are deemed not to be necessary for

payment of amountscurrently dueand owing under | ease-purchase agreements. Any such pledge
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of such tuition and other student fees shall be valid and binding from the time when the pledge
is made. The amount of tuition and other fees so pledged and thereafter received shall
immediately be subject to the lien of such pledge without any physical delivery thereof or
further act, and the lien of any such pledge shall be valid and binding as against the EEAS

postsecondary technical ingtitutes and any other persons having claims of any kind in tort,

contract, or otherwise against the tEA postsecondary technical institute, theseeretary executive

director, the authority, the state treasurer or any other person, irrespective of whether such
persons have notice thereof. Neither the contract nor any other agreement or instrument by
which apledge s created need to be recorded.

Section 35. That § 13-39-69 be amended to read as follows:

13-39-69. There is created in the state treasury a separate trust fund on behalf of the

executive director of

postsecondary community education to be designated the vocational and community college

education facilitiesfund. The fund estabtishecHiereby shall consist of all appropriations by the
state L egis ature specifically designated for deposit thereinand any other moneys designated for
deposit therein, including any investment earnings thereon. The treasurer may create subfunds
or accountswithin thetrust fund created under this section asthe treasurer considers necessary.
Any earnings from the investment of such fund may be transferred annually by the state
treasurer to the tuition subaccount established by § 13-39-70.

Section 36. That § 13-39-70 be amended to read as follows:

13-39-70. Thereis hereby created within the vocational and community college education

facilities fund ef-the-secretary—of—edueation a tuition subaccount. The seeretary executive

director of postsecondary community education may determine and require that all or any

portion of the tuition and other student fees payable to ant+EA a postsecondary technical
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institute shall be deposited in the subaccount. No moneys may be disbursed from the tuition
subaccount for any purpose other than to pay lease rentals or other amounts due and owing in
connection with any lease-purchase agreement authorized under 88 13-39-66 and 13-39-67
unless angruntit the Health and Educational Facilities Authority files with the state treasurer a
certification that it has on deposit or there has otherwise been appropriated sufficient moneys
to pay all amounts due or to become due within the next three monthson all such lease-purchase

agreements. Thereafter, the state treasurer shall retain in the vocational and community college

educationfacilitiesfund for futurerepair and improvement asauthorized by the Legislaturesuch

amounts, not to exceed ten percent thereof, as the seeretary executive director shall direct.

Section 37. That § 13-39-71 be amended to read as follows:

13-39-71. All or any portion of the lease-purchase obligations under or in connection with
any lease-purchase agreement authorized under 88 13-39-66 and 13-39-67 may be paid or
discharged out of moneys available from the investment earnings on the vocational and

community college education trust fund or from any amounts on deposit in the tuition

subaccount of such fund upon the determination by the seeretary-of-edueation executive director

of postsecondary community education to pledge or otherwise transfer such amounts to the
Health and Educational Facilities Authority.

Section 38. That § 13-39-72 be amended to read as follows:

13-39-72. An LEA-operating-an approved postsecondary voeationat technical school may

associate degrees. The state-board Board of

Postsecondary Community Education may promul gate rules pursuant to chapter 1-26 providing

for approval of programs in postsecondary veesttonat-edueation-schoots technical institutes

|eading to an-assoetateth-apphed-scrence-degree associate degrees. In approving any program,

the state board shall consider curriculum, required hours, quality of instruction, minimum
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standards for entry into the programs, and standards for program completion.

Section 39. That § 33-6-6 be amended to read as follows:

33-6-6. Any member of the National Guard of the State of South Dakota, who isaresident
of the State of South Dakotaand who possesses the entrance requirements for admission to any
postsecondary vocational program, is entitled to complete one program of study approved by

the State-Board-of Edueatton Board of Postsecondary Community Education in any state

postsecondary vecattonat-eddcationtastitttion technical institute upon payment of fifty percent

of the tuition charges. The remaining tuition shall be paid by the Department of Military and
Veterans Affairsout of funds appropriated for the purpose of paying fifty percent of thetuition.

A student who compl etes coursework at apostsecondary technical institute as part of atransfer

program to afour-year institution under the control and management of the Board of Regents

may receive the benefits provided by this section for the time spent at the postsecondary

vocational institute and may receive the benefits provided by 8§ 33-6-5 for the time spent at the

four-year institution for a maximum of four cumulative academic years.

Section 40. That § 13-53-44 be amended to read as follows;

13-53-44. Commencingduty-11999;-Postsecondary technical institutes governed by the

Board of Postsecondary Community Education and accredited by the North Central Association

of Colleges and Secondary Schools and universities governed by the Board of Regents and
accredited by the North Central Association of Colleges and Secondary Schools shall have
articulation agreements in place to transfer sixty-four credit hours in the General Studies

Baccalaureate Degree program and up to sixty-four credit hoursin compatible programsoffered

by the respective institutions under the control of the Board of Regents. By-December-1,-1998;
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of §813-53-43—and—13-53-44: The Board of Regents and the Board of Postsecondary
Community Education shall, by agreement, set the criteriaand requirementsfor the transfer of

any credits. Criteria shall provide that any course recognized by a standardized test shall

transfer.

Section 41. That chapter 13-39 be amended by adding thereto aNEW SECTION to read as
follows:

All publicly funded college-level instruction shall be delivered under academic standards
determined by the Board of Regents. The Board of Regents and the Board of Postsecondary
Community Education may enter into agreementsto permit thedelivery of collegiateinstruction
by postsecondary technical institutes, subject to review of course content, testing practices, and
faculty credentials by the Board of Regents. The Board of Regents and the Board of
Postsecondary Community Education shall enter into further agreementstofacilitatethetransfer
of up to sixty-four credit hours of approved college-level courses to the state universities for
credit towards general education requirements. Such agreements may also provide for transfer
of postsecondary technical institute coursework for which an associate degree hasbeen awarded
into university programs that have been specifically designed to articulate with vocational or

community college education programs offered by postsecondary technical institutes.



